From: Elizabeth Goldmann

To: Goldmann, Elizabeth

Subject: Fw: Santa Cruz River TNW Decision

Date: Wednesday, October 26, 2016 9:09:01 AM
Attachments: Santa Cruz TNW Letter DEC 03 08.pdf
Dear User

An email was sent to you from Lotus Domino containing special objects accessible only via Lotus
Notes Client. The portion of the email that could be sent is included below.

If this is the first time you have received this type of message, Click Here for database access.

To access the original email with Lotus Notes please click this link ----- >

Document Log Item

From To
DavidW Smith/R9/USEPA/US David Evans/DC/USEPA/US@EPA
ccC BCC

Amy Miller/R9/USEPA/US@EPA

Ankur Tohan/R10/USEPA/US@EPA

Ann Williams/R1/USEPA/US@EPA

Brett Moffatt/R9/USEPA/US@EPA

Brian Caruso/EPR/R8/USEPA/US@EPA
Brian Topping/DC/USEPA/US@EPA
Bryan Herczeg/R10/USEPA/US@EPA
Cheryl Rose/DC/USEPA/US@EPA
Christopher Hunter/DC/USEPA/US@EPA
Christy.A.Everett@usace.army.mil
Craig Hooks/DC/USEPA/US@EPA
Daniel Montella/R2/USEPA/US@EPA
Danielle Tillman/DC/USEPA/US@EPA
David Allnutt/R10/USEPA/US@EPA
David Pohle/R2/USEPA/US@EPA

David Schulenberg/R5/USEPA/US@EPA
David.B.Olson@usace.army.mil

Debora Clovis/DC/USEPA/US@EPA
Donna Downing/DC/USEPA/US@EPA
Eliodora Chamberlain/R7/USEPA/US@EPA
Elyana Sutin/RC/R8/USEPA/US@EPA
Emma Garrison/R8/USEPA/US@EPA
EPA Wetlands Program and Legal Staff
Ephraim King/DC/USEPA/US@EPA
Erica Sachs/R1/USEPA/US@EPA

Erin Foresman/R9/USEPA/US@EPA
Erin Perkins/RC/R8/USEPA/US@EPA
Gary Jonesi/DC/USEPA/US@EPA

Greg Carlson/R5/USEPA/US@EPA




Gregg Serenbetz/DC/USEPA/US@EPA
Gregory Peck/DC/USEPA/US@EPA
Heather Dean/R10/USEPA/US@EPA
Heather.A.Wylie@usace.army.mil

Hugh Barroll/R9/USEPA/US@EPA

Hugo Fleischman/DC/USEPA/US@EPA
James Morgan/DC/USEPA/US@EPA
James Vinch/DC/USEPA/US@EPA

Jason Daniels/R7/USEPA/US@EPA
Jeffrey Lapp/R3/USEPA/US@EPA
Jessica Kao/R9/USEPA/US@EPA

Jim Hanlon/DC/USEPA/US@EPA

Jim Herrington/R6/USEPA/US@EPA
John Pomponio/R3/USEPA/US@EPA
John.M.Wilson@hq02.usace.army.mil
Judy Marshall/R4/USEPA/US@EPA

Julia McCarthy/R8/USEPA/US@EPA
Kacy Sable/NEIC/USEPA/US@EPA

Karyn Wendelowski/DC/USEPA/US@EPA
Kathleen Drake/R2/USEPA/US@EPA
Kathy Mulder/R7/USEPA/US@EPA

Kevin DeBell/DC/USEPA/US@EPA

Kevin Minoli/DC/USEPA/US@EPA

Laurie Kermish/R9/USEPA/US@EPA
Mara Lindsley/R4/USEPA/US@EPA
Margarete Heber/DC/USEPA/US@EPA
Mark Ryan/R10/USEPA/US@EPA

Mary Butterwick/R9/USEPA/US@EPA
Matt Schweisberg/R1/USEPA/US@EPA
Merry.Goodenough@spd02.usace.army.mil
Michael Boydston/R8/USEPA/US@EPA
Michael Szerlog/R10/USEPA/US@EPA
michael.r.turaski@usace.army.mil
Nizanna Bathersfield/DC/USEPA/US@EPA
Patrick Rankin/R6/USEPA/US@EPA
Patrick.H.Trier@usace.army.mil

Paul Schwartz/R4/USEPA/US@EPA
Peggy Livingston/ENF/R8/USEPA/US@EPA
Peter Stokely/DC/USEPA/US@EPA

Philip Mancusi-Ungaro/R4/USEPA/US@EPA
Phyllis Feinmark/R2/USEPA/US@EPA
Rachel Fertik/DC/USEPA/US@EPA

Rich Campbell/R9/USEPA/US@EPA
Richard Parkin/R10/USEPA/US@EPA
Richard Prather/R6/USEPA/US@EPA
Richard Sumner/COR/USEPA/US@EPA
Robert Kenney/DC/USEPA/US@EPA
Robert Montgomerie/R2/USEPA/US@EPA
Robert Wood/DC/USEPA/US@EPA
Ronald Mikulak/R4/USEPA/US@EPA
Rose Kwok/DC/USEPA/US@EPA
Russell.L.Kaiser@HQ02.USACE.ARMY.MIL
Ruth.M.Ladd@usace.army.mil

Samuel Brown/DC/USEPA/US@EPA
Shari Barash/DC/USEPA/US@EPA
Sharon Frey/DC/USEPA/US@EPA
Sharon Parrish/R6/USEPA/US@EPA
Sheldon Muller/ENF/R8/USEPA/US@EPA
SSamuels@ENRD.USDOJ.GOV

Stacie Craddock/DC/USEPA/US@EPA
Stephanie Fulton/R4/USEPA/US@EPA
Stephen Potts/MO/R8/USEPA/US@EPA
Sue Elston/R5/USEPA/US@EPA
Suzanne Bohan/RC/R8/USEPA/US@EPA
Suzanne Schwartz/DC/USEPA/US@EPA
Tami Sundquist/R6/USEPA/US@EPA
Tanya Code/DC/USEPA/US@EPA
Thomas Nystrom/R6/USEPA/US@EPA
Todd Bowers/R4/USEPA/US@EPA

Tom Slenkamp/R3/USEPA/US@EPA




Tom Welborn/R4/USEPA/US@EPA
Toney Ott/EPR/R8/USEPA/US@EPA
Tracy Sheppard/DC/USEPA/US@EPA
Vicky Johnson/WWPD/R7/USEPA/US@EPA
Wanda Boyd/R6/USEPA/US@EPA
Ward Burns/ARTD/R7/USEPA/US@EPA
Water Division Directors

Wendy Melgin/R5/USEPA/US@EPA
William Hoffman/R3/USEPA/US@EPA
Wilson Yee/R9/USEPA/US@EPA

Yone Yu/R5/USEPA/US@EPA

_

Subject Date/Time

Re: Santa Cruz River TNW Decision 12/04/2008 10:35 AM

| # of Attachments || Total Bytes || NPM || Contributor |
| 158,242 I | Amy Miller |

I L |
I -

Comments

Body

Document Body

And also note the clear statement that these TNW calls are consistent with the new guidance. Did | just
hear a bar set?

David Smith

Chief

Wetlands Regulatory Office (WTR-8)

EPA Region 9

75 Hawthorne Street

San Francisco, CA 94105

(415)-972-3464
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Santa Cruz River TNW Decisionf.]

Glad we had such good participation in the call this morning to discuss issuance of the revised Rapanos
guidance.

Attached in the Santa Cruz River TNW decision letter that | promised to send in followup; recommend all
read closely its articulation of the basis of EPA's decision to reaffirm the LA District's earlier determination
that two segments of the river meet requirements for designation as TNWs.

(See attached file: Santa Cruz TNW Letter DEC 03 08.pdf)

David Evans, Director

Wetlands Division

Office of Wetlands, Oceans and Watersheds
(202) 566-0535
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DEC 3 2008

The Honorable John Paul Woodley, Jr.

Assistant Secretary of the Army (Civil Works) OCCEEF? i
Department of the Army

108 Army Pentagon

Washington, DC 20310

Dear Secretary Woodley:

In August 2008, I designated the Santa Cruz and Los Angeles Rivers as special
cases pursuant to the 1989 Army/EPA Memorandum of Agreement Concerning the
Determination of the Geographic Jurisdiction of the Section 404 Program and the
Application of the Exemptions under Section 404(f) of the CWA. EPA continues to
evaluate relevant information and to coordinate with the Los Angeles District and others
on this matter.

On May 23, 2008, the U.S. Army Corps of Engineers Los Angeles District
determined that two reaches of the Santa Cruz River, Study Reach A from Tubac gage
(USGS # 09482000) to Continental gage (USGS # 09481740), and Study Reach B from
Roger Road Wastewater Treatment Plant to the Pima/Pinal County Line (“Study
Reaches”), are Traditional Navigable Waters (TNWs) for purposes of the Clean Water
Act (“District Determination™). As an initial phase of EPA’s Special Case Review of the
Santa Cruz River, we have carefully evaluated the conclusions reached in the District
Determination.

The District Determination concluded that the two reaches “have the potential to
be used for commercial recreational navigation activities, such as canoeing, kayaking,
birding, nature and wildlife viewing.” District Determination at 5. That conclusion was
based on the District’s consideration of the “[plublic access points within of (sic) the
Study Reaches such as low river banks, bridges, and trail systems, together with their
physical characteristics, such as frequency, duration, and permanency of flow.” Id. The
District Determination’s analysis and evidence of susceptibility is not insubstantial nor
speculative; rather, it is appropriately supported by citations to specific evidence (see,
e.g., discussion of river hydrology, ongoing Corps river restoration feasibility studies, and
presence of tourist resorts along the River). District Determination, pp. 2-5. Based on
EPA’s review, we have concluded that the District Determination is consistent with the
Clean Water Act, its implementing regulations, relevant case law and policy including the
EPA/Corps Rapanos guidance dated June 5, 2007, as revised on December 3, 2008. As a
result of EPA’s review of the District Determination and additional information available
to EPA, I am affirming the Los Angeles District’s determination that the two segments of
the Santa Cruz River referenced above are Traditional Navigable Waters (TNWs).
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EPA’s determination to affirm the District's designation of the two reaches as
TNWs is based on several key considerations, including:

e Evidence that the physical characteristics within the Study Reaches indicate a
susceptibility for use in the future for commercial navigation, including commercial
water-borne recreation. For example, river-width, when combined with flow data
from relevant flow gauges, shows sufficient levels of flow in the Study Reaches to
support navigation.

e Evidence that the Study Reaches, or portions thereof, have been navigated.

e Evidence of the likelihood of future commercial navigation use, including two
ongoing Corps of Engineers river restoration feasibility studies.

e Visual inspection by EPA during site visits to Study Reaches.

Based upon the information before me, I conclude that the Study Reaches are
susceptible to being used in the future for commercial navigation, including commercial
water-borne recreation. That conclusion is supported by evidence that is clearly
documented, and not insubstantial nor speculative. Therefore, I find that this
determination is consistent with the provisions of the December 3, 2008 Rapanos
guidancel.

I have asked EPA Region 9 to begin immediately to implement this decision and
request that you also transmit this determination to the Los Angeles District so it may be
used by the Corps to complete pending and future jurisdictional determinations for the
Santa Cruz River watershed.

In consultation with the Los Angeles District, EPA is proceeding with its
geographic jurisdictional analysis of the remainder of the Santa Cruz River and the Los
Angeles River and will make decisions for both when our review is complete. I
appreciate the Corps assistance in this important evaluation. Please feel free to call me or
have your staff contact my Chief of Staff, Greg Peck, with any questions regarding this

matter.
A‘_{,L Ao

Benjamin H. Grumbles
Assistant Administrator

Sincerely,

cc: Wayne Nastri, Regional Administrator, EPA Region 9
Stephen A. Owens, Director, ADEQ

'EPA has not determined whether any other portion of the Santa Cruz River is also a TNW. The Agency
will continue to evaluate that question for those other portions. EPA will also evaluate whether the River,
or any portions thereof, satisfy any other provision of EPA’s regulatory definition of “waters of the United
States.” EPA will also proceed with our geographical jurisdictional analysis of the Los Angeles River.





